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I. JURISDICTION AND GENERAL PROVISIONS

| L This Administrative Settlement Agreement and Order on Consent (“Settlement
Agreement”) is entered into voluntarily by the United States Environmental Protection
Agency (“EPA”), and the Atlantic Richfield Company (“Atlantic Richfield” or
“Respondent”)_for the purposes of:

a. —This-Settlement-Agreement-provides—for-tThe performance by
Respondent of certain Work, as defined herein, a-removal-action-by-Respondent-and as
specified in portions of a non-time critical removal action (“NTCRA™) selected by EPA
in the Action Memorandum/Enforcement dated [Month Day, 2010], and-the
reimbursement-of certain-response-costs-incurred-by-the-United-States-at or in connection
with the Rico-Argentine Site located in and around Rico, Dolores County, Colorado (the
“Site”), through [Decemnber:31;:2013], unless that term_is extended or terminated

previously by written agreement of the Parties;

Pey

b. The reimbursement by Respondent of certain response costs mcurred by
EPA.ator in connectlon with the Site as described herein; and -

4-c.The settlement and final resolution of Respondent’s liability for certain
response actions and Past Response Costs as described herein. .

2. This Settlement Agreement is issued under the authority vested in the President of
the United States by Sections 104, 106(a), 107 and 122 of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C. §§ 9604,
9606(a), 9607 and 9622, as amended (“CERCLA™).

3. EPA has nofified the State of Colorado'(the “State) of this action pursuant to
Section 106(a) of CERCLA 42 U.S.C. § 9606(a)._ With respect to this Settlement
Agreement, for purposes of notice under Section 106(a) and involvement by the State
under 40 C.F.R. § 300.500 in anv response activity at the Site, the Water Quality Control
_Division (“WOCD”) and the Hazardous Materials and Waste Management Division
(“HMWMD”) of the Colorado Department of Public Health and Environment are the
desighatéd State agencies acting on behalf of the State.

4, EPA and Respondent recognize that this Settlement A greement has been
negotiated in good faith and that the actions undertaken by Respondent in accordance
-with this Settlement‘Agreement do not constitute an admission of any liability.
Respondent does not admit, and retains the right to controvert in any subsequent
proceedings other than proceedings to implement or enforce this Settlement Agreement,
the validity of the Findings of Facts, Conclusions of Law, and Determinations of Sections

A
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IV and V of this Settlement Agreement. Respondent agrees to comply with and be bound -

by the terms of this Settlement Agreement and further agrees that it will not contest the
basis or validity of this Settlement Agreement or its terms_in any proceeding to
implement or enforce this Settlement Agreement.
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11. PARTIES BOUND

5. This Settlement Agreement applies to and is binding upon EPA and upon
Respondent and its successors and assigns. Any change in ownership or corporate status
of Respondent including, but not limited to, any transfer of assets or real or personal
property shall not alter Respondent’s responsibilities under this Settlement A greement.

6. Respondent shall ensure that its contractors, subcontractors and representatives
performing Work at the Site receive a copy of this Settiement Agreement and comply
with this Settlement Agreement. Respondent shall be responsible for any noncompliance
with this Settlement Agreement by its contractors, subcontractors, and representatives
performing Work authorized bv Respondent at the Site.

111. DEFINITIONS

7. Unless otherwise expressly provided herein, terms.used in this Settlement
Agreement, which are defined in CERCLA or in regulations promulgated under

. CERCLA, shall have the meaning assigned to them in-CERCLA or in such regulations.
Whenever terms listed below are used in this Settlenient Agreement or in the appendices
attached hereto and incorporated hereunder, the following definitions shall apply:

a. “Atlantic Richfield” shall mean the Atlantic Richfield Company, a
Delaware corporation with its principal place of business in Warrenville, Illinois. In
1977, Atlantic Richfield purchased all of the stock of The Anaconda Company
(“Anaconda”), and in 1981 Atlantic Richfield merged with Anaconda.

LR Formatted: Indent: Left: 0.5, No bullets or
ab.  “Action Memorandum/Enforcement” shall mean the EPA Action 3“5’,',‘29"{‘,,9' Tab stops: 0.75" Listtab + Not at
Memorandum/Enforcement relating to the Site signed on , by the Assistant Regional

Administrator, Office of Ecosystems Protection and Remediation, EPA Region 8§, and all
attachments thereto. The Action Memorandum/Enforcement is attached as Appendix 1.

bc. __“CERCLA?” shall mean the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 U.S.C. § 9601 et seq.

e:d. _ “Day” shall mean a calendar day. In computing any period of time under
this Settlement Agreement, where the last day would fall on a Saturday, Sunday or
Federal holiday, the period shall run unfil the close of business of the next working day.

d:c. _ “Effective Date” shall be the effective date of this Settlement Agreement
as provided in Section XXXIL.

ef. ___ “EPA” shall mean the United States Environmental Protection Agency
and any successor departments or agencies of the United States.

£g. “Future Response Costs” shall mean all costs, including, but not limited
to, direct and indirect costs, that EPA the-United-States-incurs, not inconsistent with the
NCP, and after the Effective Date, in reviewing or developing plans, reports and other




deliverables pursuant to this Settlement Agreement, in overseeing implementation of the
Work, or otherwise implementing, overseeing, or enforcing this Settlement Agreement,
including but not limited to, payroll costs, contractor costs, travel costs, laboratory costs,
the costs incurred pursuant to Paragraph 3722 (including-but-not-limited-to;costs and
attorrieys fees and any monies paid to secure access, includings-but-notlimited-to;-_the
amount of\just compensation), Paragraph 4747474741 (emergency response), and
Paragraph 7272727266 (work takeover). Future Response Costs shall also include all
Interim Response Costs, and all Interest on Interim those-Past-Response Costs
Respondent-has-agreed-to-reimburse-under-this-Settlement-Agreement-that-has-accrued
pursuamt-to-42-U-S.C-——§ 9607(a)-during-the-per: |od—from-J-une 3051980 to-the
Effective-Date,

g:h. __ “Interest” shall mean interest at the rate specified for interest on
investments of the EPA Hazardous Substance Superfund established by 26 U.S.C.
§ 9507, compounded annually on October 1 of each year, in accordance with 42 U.S.C.
§ 9607(a). The applicable rate of interest shall be the rate in effect at the time the |nterest
accrues. The rate of interest is subject to change om October 1 of each year.

h:d. _ “Interim Response Costs” shall mean all costs, including direct and
indirect costs, a)-paid by the United States for response actions not inconsistent with the
NCP at or in connection with [the Rico Tunnels Operable Unit, QUQ1] at the Site .
between October 1, 3uly+:-2010 and the Effective Date and not otherwise included in
Past Response Costs.

. “NatlonaI\Contmgency Plan” or “NCP” shall mean the National Oil and
Hazardous Substances Pollutlon Contmgency Plan promulgated pursuant to Section 105
of CERCLA, 42 U.S.C. § 9605, codified at 40 C. F R. Part 300, and any amendments
thereto. S

k. “Paragraph” shall mean a portion of this Settlement Agreement identified
by an Arabic numeral or an upper or lower case letter.

"kil.__ “Parties” shall mean EPA and Respondent.

I:m. _ “Past Response Costs” shall mean all costs, including, but not limited to,
direct and indirect costs, that the United States paid for response actions not inconsistent
with the NCP at or at or in connection with [the Rico Tunnels Operable Unit, OUO1] at
the Site through September Jume-30, 2010, plus Interest on all such costs through such
date.

arn._ “RCRA?” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C.
§ 6901, et seq. (also known as the Resource Conservation and Recovery Act).

0. “Respondent” shall mean the Atlantic Richfield Company.

[
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m:p. _ [“Rico Tunnels Operable Unit” or “OU01”] shall mean, for purposes of
this Settlement Agreement, [the portion of the Site consisting of an adit known as the St.
Louis Tunnel, and a series of settling ponds located downgradient of the St. Louis
Tunnel, and depicted generally on the map attached as Appendix 2].

o:g. __ “Section” shall mean a portion of this Settlement Agreement identified by
a Roman numeral.

pr._ “Settlement Agreement” shall mean this Administrative Settlement
Agreement and Order on Consent and all appendices attached heréto (listed in Section
XXX). In the event of conflict between this Settlement Agreement and any appendix,
this Settlement Agreement shall control._This Settlement Agreement is an administrative
setlement for purposes of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(F)(3)(b).

@=s.___ “Site” or “Rico-Argentine Site” shall mean the complex of tunnels and .
other facilities at the Rico Argentine Mine, including [the Rico Tunnels Operable Unit,
OUO01]Rico-Argentine-Site, located just north of the Town of Rico, Dolores County,
Colorados;<consisting-of-an-adit-known-as-the-St—Louis-Tunnel-and-a-series-of -H-settling
ponds-located-downgradient-of the-St—Louis-Tunnek-and-depicted-generally-on-the-map
attached-as-Appendix-2.

£t “State” shall mean the State of Colorado

s———*Statement-of- -Wor-k—or—‘iSO-W hal lnean- the-statement—of work-for
implementation-of-the-removal-action;-as-set-forth-in-Appendix-3-to-this-Settlement
Agreement;-and-any-modifications-made-thereto-in-accordance-with-this-Settlement
Agreement: ‘

tu. “United States” shall mean the United States of America and each
department, agency, and instrumentality of the United States, including EPA.

_ u¥. _ “Waste Material” shall mean 1) any “hazardous substance” under Section
101(14) of CERCLA, 42 U.S.C. § 9601(14); 2) any pollutant or contaminant under
Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); 3) any “solid waste” under Section
1004(27) of RCRA, 42 U S.C. § 6903(27), and 4) any “hazardous material” under 6 CCR
1007-3 et seq. :

vw., “W_ork” shall mean all acfivifies Respondent is required to perform under
this Settlement Agreement, as more particularly described in the Rico Tunnels Operable
Unit Removal Action Work Plan, dated [Month Day,12011 (the “Work Plan”), as
amended. a copy of which is attached hereto and incorporated herein as Appendix [31,
and in any approved Work Plan modification made in accordance with Section X XVII of
this Settlement Agreement. Work shall not include except-those-activities required by
Section XI (Record Retention)._Work also shall not include any response actions at or in
connection with any portions of the Site other than the Rico Tunnels Operable Unit
Ouol.




IV. FINDINGS OF FACT

8. The Rico-Argentine-Site is located in southwest Colorado,-25-miles-southwest-of
the-town-of-Telluride-and just north of the town of Rico, within the northeastern comer of
Dolores County. The Site is located in the San Juan Mountains, and within the Upper
Dolores River Watershed. The Site includes the Rico Tunnels Operable Unit, OUOI,
which consists of an adit (known as the St. Louis Tunnel)-and-associated-underground
mine-workings; and a series of downgradient active and inactive settling ponds-aad
contents;-and-the-area-used-to-handle-and-store-dredged-sediments-from-up-to-7
backfilled;-abandoned-or-inactive-settling-ponds bounded to the west by the Dolores
River. The Site is not listed on the National Priorities List (“NPL"’)..

9. Historic mining operafions in the vicinity of the Site began in the early 1900s.
The St. Louis Tunnel was drilled by the St. Louis Sinelting & Refining Company in the
early 1930s._The St. Louis Tunnel adit drains. a network of historical mine worklngs
extending several-thousand-feet-into Telescope Mountain and Dolores Mountain-to the
east and southeast, respectively. The Site is or was d{rectly—hydraullcally connected to
the mine workings of the former Pigeon, Logan, Wellington, Mountain Spring,
Argentine, Blaine, and Blackhawk ihines in the area._Anaconda acquired certain mineral
development and surface property rights at the Site from the Rico Argentine Mining
Company in 1980 and conducted exploration dnlllng at the Slte from approximately 1980
to 1983, :

The-Site-is-tho-location-of -histor-ic—m-i-n-i-hg—operat-ibhs -

10.  with-approximately-H0-known-abandoned-and-inactive-mines—Some of the
underground mine The-workings in-several-of-these-mines-are-connected;-and-diversions
direct infiltrating groundwater to-the-St: Louis’ Tunnel. Along that path, oxidation of
mineralized rock 1n—the—extens-lve—worklngs—1ncreases acidity and heavy metal
cqncentratlons ih the dlscharge from the adit.

1 11, . *The discharge from the adlt was historically treated with lime precipitation at an
on-sité water treatment plant and routed through the series of settling ponds to achieve
permitted water quality standards at the outfall into the Dolores River. The lime caused
some of the metals in the discharge to become insoluble and precipitate, forming a
lime/heavy metal precipitate sludge that accumulated in the-bottom-of-the upper settling
ponds.

40-12. Anaconda assumed responsibility for operation of the water treatment and ponds «-.

system_under the existing Colorado Discharge Permit System (“CDPS”) permit (CO-
0029793) in 1980. 1n 1984, after its 1981 merger with Anaconda, Atlantic Richfield
constructed and began operating a new slaked-lime addition plant to treat the St. Louis
Tunnel adit discharge as it entered the ponds svstem. Between 1984 and 1995, slaked
lime was added to the tunnel discharge to improve water treatment and solids removal.

In 1988. Afiantic Richfield sold its interests at the Site to Rico Development Corporation.
The CDPS permit transferred to Rico Development Corporation at that time. In 1996,
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active treatment of the discharge with lime was discontinued. -and-since-then;
maintenance-of-the-settling-ponds-has-been-minimal—The CDPS permit for-the-discharge
lapsed-expired in 1999 and was not renewed.

H-13. The limetheavy-metal-precipitate-sludge-is-contained-within-unlined settling ponds
which are surrounded by earthen berms_and embankments. The longest of the earthen
berms runs the entire 0.5 mile length of the west side of the Site, along the Dolores River.
The upper ponds (Ponds 10 through 18) have been in place since approximately 1956.
The lower ponds (Ponds 5 through 9), and modificafions to the upper ponds, were
constructed sometime after 1956 but before 1979. The upper ponds contain a
combination of settled solids from naturally precipitated metals (primarily iron), solids
precipitated by lime addition over the period of time when the on-site treatment plant was
operated, and eroded sediments. Embankments of the upper ponds along the Dolores
River have been raised and armored with riprap to provide protection against flooding
and to isolate the ponds from The-berms-ore-partially-armored-with-rip-rap-and-the-aerial
extent-of-the-system-of-settling-ponds-ties-within-the 100-year floodplain of the Dolores
River.

42.14. In 1996, borrow excavation over the portal area of the St. Louis Tunnel resulted in
the local collapse of the tunnel roof and walls. In 2001, dispersed surface flows resulting
from the collapsed tunnel portal were collected into a common channel, diverted through

a Parshall flume, and re-routed to Pond 18 by Atlantic Richfield Company.

15.  In April 2000, EPA Region 8’s Emergency Response Program responded to a
request from the Town of Rico to address concems about a possible a-breach_-due-to-a
lack-of-maintenanoe;-of the Pond 18 en-the-berm-of-Pond-18. Based on a 2001 survey,
Pond 18, which is the first pond in active flow-path through the ponds system, -contained
approximately 20,000 cubic yards of s-the-largest-volume-of-impounded sediment at the
fime. -in-the-systems-is-directly-adjacent-to-the-Dolores-River;-and-is-the-first-settling
pond-afier-the-adit—If the pond embankment had containment-failed, significant-amounts
of sediments-laden-with-hazardous substances cwould have been discharged directly-into
the Dolores River. EPA’s response consisted of further raising and reinforcing the
riverside embankment of the pond, adding an additional culvert between the pond and
downgradient ponds, and installing overflow rip rap as a backup drain path.

16. Atlantic Richfield performed ongoing clearing and maintenance of existing
hydraulic facilities and structures and construction of additional controlled overflows
(spillways) in the ponds flow system at various times between 2000 and 2008. Further
improvements to provide for additional normal freeboard and spillway capacity at Pond
18 were implemented in the fall of 2010.

17. On or about August 5, 2010, Afiantic Richfield submitted an application to the
WOCD for issuance of a new CDPS Industrial Individual Wastewater Discharge Permit
for the discharge from the St. Louis Tunnel adit and ponds svstem. The application
described Atlantic Richfield’s plans for the design and construction of a new hydrated
lime treatment facilitv at the Site, solids removal and management within the Ponds, and

[
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upgrades to the pond embankments and asseciated hydraulic structures. The application
alse included a copy of the Water Qualitv Assessment for the St. Louis Tunnel discharge
completed by the WQCD in October 2008 to facilitate the issuance efa CDPS permit and
the determination of permit effluent limits for the discharge.

e [Formatted: No bullets or numbering, Tab J
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+4-18. Hazardous substances present-in the St. Louis Tunnel adit discharge include
cadmium, cepper, lead, silver and zinc;-all-of-whieh-are-being-released-into-the
envireniment. Fer example, accerding te the WQCB'’s Octeber 2008 Water Quality
Assessment, the mean and 85" percentile zinc concentrations in the discharge from the
St. Louis Pends system into the Dolores River were 2,940 ug/L and 3,098 ug/L,
respectively. Tthe zinc concentratien measured in June 2010 by EPA in the discharge -
from-the-St—Louis-Pond-outfall-lowing-into-the-Dolores-River-was 3,900 ug/L-indune
2040. Qualitative trend analysis performed by EPA en hHisterical data from-samples
collected from-the-same-outfall-indicate-since 2002 suggests that zinc concentrations in
the discharge to-the-river-may be are-increasing over time. Data-from-outfal-samples
reported-to-the-State-by-the Respondent-show-zinc-concentratioris-of 410-ug/L-inJuly
2002;:4120-ug/L-in-2003;-and-3;100-ug/L-in-December-2004—As-presented-in-the-State
Water-Quality-Analysis ¢ WQA);-the-current-water-quality-standard-for-zinc-for-that
segment-of the-Dolores-River-is-269-ug/L {chrenic}-and-340-ug/L{acute}—The results of
samples taken by EPA -directly-from the mouth efthe St. Louis Tunnel adit in June 2010
revealed disselved zinc concentrations at 7,700 ug/L. Available historical sample data
indicate that zinc concentrations in the drainage from the adit range frem approximately
3,000 ug/L te appreximately 5,000 ug/L. The-settling-ponds;therefore-have-a
diminishing-ability-to-reduce-the-oeneentrations-ef-hazardeus-substances-being-released
te-the-Dolores-River—Therecords-ef dischargerates-from-the-aditreported-in-the-WQA
range-from-2-to-3-3-cubic-feet-per-second-{cfs)—The-low-flow-predictions-for-the-Dolores
River-seasonally-range-from-appreximatcly-3-2-te-45-ofs—Calculatiens tiem the Water
Quality Assessment WQA-indicate that zinc concentrations currenfly discharging frem
the untreated pond system outfall weald-exceed the low flow assimilative capacity of the
Deleres River. Similar te zinc cencentrations, cadmium cencentratiens in the untreated
discharge are also expected to exceed water-guality-standards-the assimilative capacity
based on similar potential low flow conditions and recent cencentrations in the discharge.

19. Haiard'eus—substances~presen-t—i-n—the—eve-réS;%G—cubic—y-ards—ef—s Sediments and
water treatment sludge currentty impeunded to-near-the-maximum-capacity-within the
settling ponds at the Site alse centain include-copper, cadmium, lead, and zinc. Sediment
sampling-conducted-within-the-pond-system-since-1996-shows-the-following ranges-of
metal-concentrations:+18,000-to-37,700-ppm-zinc;-51-4-to-199-ppm-cadmivm;-656-te
2;460-ppm-copper;-and-200-to-957-ppm-lead--The largest sludge velume (mere-than-a
third-of the-estimated-sludge)-is reperted to be in Pond 18. As-efJune-2040;-the
remaining-freebeard-in-seme-locations-in-Pend-18-was-less-than-42-inches—Additionally;
an-analysis-of-historical-discharge-flow-ratesrevealed-a-40%-oss-in-flow-between-the
mouth-of the-adit-and-the-discharge-point-from-the-settling-ponds-system-into-the Deleres
River{Outfall-02)—The-magnitude-of-this-difference-in-flowrates-indicates-there-is




significant-loss-of-mine-drainage-water-from-tho-unlined-ponds-and-seepagefrom-tho
dikes—Overtopping-and-seepage-through-the-pond-dikes-contributes-to-instability-of-the
containment-dike—A major failure or breach in the containment dike of one of the
uppermost settling ponds cwould result-in-a-release of-hazardous substances lime/metals-
precipitate-studge-into the Dolores River and adversely affect aquatic life and water
quality. Removal of a substantial portion of the sludge currently in some of the ponds to
a properly constructed on-site repository would reduce the risk of such a release.—Such-a
release-might-have-an-immediate-negative-impaoton-downstream-aguatic-populations;
killing-fish-and-further-degradgin-water-quality-in-tho-Dolores-River—Even-in-the-absence
of-an-impoundment-failure;-the-gradual-build-up-of-metals;-precipitates-and-sediment-in
the-ponds-creates-a-risk-that-the-ponds-will-overfiows-releasing-signif.cant-amounts-of.
mine-discharge-waterr-as-well-as-sediment;5-all-laden-with-highly-elevated-concentrafions
of ] hazardous—substances—such as—zmc—d1rectly—mto—the—Dolores—R1ver-

&7 -

20. Accordingly, EPA is issuing the Action Memorandum/Enforcement concurrently «
with issuance ofithis Settlement Agreement to- request and document approval of the
NTCRA. The Action Memorandum/Enforcement selects a removal action that will

reduce metals loading from the St. Louis Tunnel adit to the Dolores River and reduce the
potential for releases of settled solids fiom the ponds system. ,

21. This Settlement Agreement provides for implementation of portions of the
NTCRA. In anticipation of the formal issuance of the Action Memorandum/Enforcement,
Respondent submitted the Work Plan, which EPA has approved. This Settlement
Agreement and the Work required hereunder pertain only to the implementation of the
portions of the NTCRA addressed by the Work Plan, as.amended. Implementation of
subsequent phases or other aspects of the NTCRA may be addressed through
amendments to this Settlement Agreement by separate orders or decrees, or by other
parties.

5—

46.—T-h<yResbonden-t;—A-t-l-a-n-t-ic-—Ric-h—ﬁe-ld—C-orpor-at-ion,—is—a—successor-i-n—i-nte-rest—to-
. companies-including-The-Anaconda-Companys-which-owned-and/or-operated-facilities-in
the-area-that-gave-rise-to-the-contamination-present-at-tho-Site-

\ V. CONCLUSIONS OF LAW AND DETERMINATIONS

43.22. Based on the Findings of Fact set forth above, and the Admlmstratlve Record
supporting this removal action, EPA has determined that:

a. The Rico-Argentine-Site is a “facility” as defined by Section 101(9) of
CERCLA, 42 U.5.C. § 9601(9).

b. The contamination found at the Site, as identified in the Findings of Fact

above, includes “hazardous substances™ as defined by Section 101(14) of CERCLA, 42
U.S.C. § 9601(14). .
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c. The Respondent is a “person” as defined by Section 101(21) of CERCLA,
42 U.S.C. § 9601(21).

d. For purposes of this Settlement Agreement, The-Respondent is the
successor to the liabilities of Anacondaa-responsible-party under Secfion 107(a) of
CERCLA, 42 U.S.C. § 9607(a), and is liable for the performance of response actions and
for response costs incurred and to be incurred at the Site. Anaconda Respondent-andfor *
its-predecessors-in-interest; was an the-“owner” and/or “operator” of the facility at the
time of disposal of hazardous substances at the facility, as defined by Secfion 101(20) of
CERCLA, 42 U.S.C. § 9601(20), and within the meaning of Sectron 107(a)(2) of
CERCLA, 42 U.S.C. § 9607(a)(2).

€. The conditions described in Section IVParagraphs—S—lé—of -the, Findings of
Fact, above consfitute an actual or threatened “release” of a hazardous substance from the
facrllty as defined by Secfion 101(22) ofCERCLA 42 U. S C.§ 9601(22)

f. The Work -remov-a-l—act-lon—requ1red by this S,ettlement Agreement is
necessary to protect the public health, welfare or the.environment and, if carried out in
compliance with the terms of this Settlement Agreement, will be considered consistent
with the NCP, as provided in Section 300.700(c)(3)(ii) of the NCP.

V1. SETTLEMENT AGREEMENT AND ORDER

48:23._Based upon the foregoing Findings-of Fact, Conclusions of Law, Determinations,
and the Administrative-Record for this Site, it is hereby Ordered and Agreed that
Respondent shall comply with all provisions of this Settlement Agreement, including, but
not limited to, all attachments to this Settlemerit Agreement and all documents
incorporated by reference 1nto this, Settlement Agreement

vIl DESIGNATION OF CONTRACTOR PROJECT COORDINATOR AND
g ™ ON- SCENE COORDINATOR

A

49:24. Respondent shall retain one or more contractors to perform the Work and shall
notify EPA of the name(s) and qualifications of such contractor(s) before [May 1,

201 1]within-14-days-of-the-Effective-Date. Respondent shall also notify EPA of the
name(s) and qualification(s) of any other contractor(s) or subcontractor(s) retained to
perform the Work at least 7 days prior to commencement of such Work. EPA retains the
right to disapprove of any or all of the contractors and/or subcontractors retained by
Respondent. If EPA disapproves of a selected contractor, Respondent shall retain a
different contractor and shall notify EPA of that contractor’s name and qualifications
within 147 days of EPA’s disapproval.

25.  Within-14-days-afier-the-Effective-Date;-Respondent shall designate a Project
Coordinator who shall be responsible for administration of all actions by Respondent

required by this Settlement Agreement. Respondent’s inifial Project Coordinator shall
be:

11
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Chuck T. Sfilwell
Atlantic Richfield Company
MB 11-900 E. Benson Blvd.

P.O. Box 196612 ) - [Formatted: Indent: Left: 1, No bullets or
Anchorage, Alaska 99519-6612 numbering, Tab stops: Not at 0.75"

Tel: (907) 771-8083
Chuck.Stilwell@bp.com

LR Formatted: No bullets or numbering, Tab
stops: Notat 0.75"

and-shall-submit-to-EPA-the-designated-Project-Coordinator’s-name;-address;-telephone
number-and-qualifications—To the greatest extent possible the Project Coordinator or his
designee shall be present on Site or readily available during Site Work. Respondent may
change its Proiect Coordinator if it provides written notice to EPA at least 7 days before
such a change is made. EPA retains the right to disapprove of a the-designated Project
Coordinator. If EPA disapproves of a the-designated Pf’ojg:ct Coordinator, Respondent
shall retain a different Project Coordinator and shall notify EPA of that person’s name,
address, telephone number and qualifications within 147 days of EPA’s disapproval.
Receipt by Respondent’s Project Coordinator of any notice or communication from EPA
relating to this Settlement Agreement shall consfitute receipt by Respondent.

20:26. EPA has designated Steven Way of the Preparedness, Assessment and Response
Program of the Office of Ecosystems Protectlon & Remedlatlon Reglon 8, as its On-
Scene Coordinator (“OSC”). Except as otherw1se provided in thls Settlement Agreement,
or as otherwise agreed by the OSC, Respondent shall direct all'submissions required by
this Settlement Agreement to the OSC at 1595 “Wynkbop St;; Denver, CO 80202-1129 in
both paper and electronic. format. For—paper submnssnons—Respondent shall-submit-via
certified-mail-fEor-electronic-submissions;-Respondent-shall-submit-any-data-in
executable-files-and-any-other-submission-as-an-A-dobe-Acrobat-file:

24:27. EPA and-Respondent-shall have the right ;-subject-to-Paragraphs—9-and-205-to
change its designated OSC-or-Project-Coordinator. [f EPA changes its OSC., EPA will
inform Respondent in wrifing of the name, address, and telephone number of the new
OSC.Respondent-shall-notify-EP-A-7-days-before-such-a-change-is-made—The-initial
notification-may-be-made-orally;-but-shall-be-promptly-followed-by-a-written-notice:

VIII. WORKTO BE PERFORMED

28.  Respondent shall perform;-at-a-minimum; the following all-acfions, as detailed in
necessary-to-implement-the-the Work Plan approved by EPA Statement-of-Work, attached
hereto as Appendix 3::

R ‘{ Formatted: No bullets or numbering, Tab

a. Management of precipitation solids in the settling ponds below the St. <. stops: Notat 0.75"
Louis Tunnel adit discharge, including partial removal of solids from the {{Formatted: Tab stops: Not at 0.75"
upper ponds;
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b. Construction of an on-Site solids repository in accordance with the siting .._{Formmed. Tab stops: Notat 0.75"
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requirements of the Colorado HMWMD and Dolores County:
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c. _Investigation of actions that can be feasibly implemented at the collapsed «------{ Formatted: Tab stops: Notat 0.75" )
St. Louis Tunnel portal to stabilize the adit opening and consolidate adit
flows;

R Formatted: Indent: Left: 0.75", No bullets or ]
d. Development of .a preliminary design (30%) for appropriate hydraulic - L"”mbe"“g' Tab stops: Not at 075

controls at or near the adit opening to manage flows entering the treatment "{ Formatted: Tab stops: Notat 0.75" )
system; and
DR [ Formatted: Indent: Left: 1", No bullets or ]
e. Development of-a preliminary (30%) design for a new lime-addition and ... {Pumbering, Tab stops: Not at 075"
settling ponds treatment system for the St. Louis- Tunnel adit discharge, ."{F°T“_‘amd= Tab stops: Notat 0.75" . )

including upgrades to pond embankments and hydraulic structures. The
preliminary design will be based, in part, on the Water Quality
Assessment. The preliminary design obiective will be achievement of
numeric effluent limitations specified under a CDPS permit to be issued
by the Colorado WQCD for the dlscharge from the ponds system to the
Dolores River.

22— . B : v s Formatted: No bullets or numbering, Tab
: . S 7 stops: Not at 0.75"

-

23.29. Work Plan and Implementation N

a. The Work Plan approved by EPA Within-30-days-after-the-Effecfive-Date;
Respondent-shall-submit-to-EPA-for-approval-a-draft-Work-Plan-for-performing-the-Work
described-in-the-Statement-of-Work-referenced-iri-Paragraph-22-above—The-draft-Work
Plan-shall-provides a description of, and an-expeditious-schedule for, the actions required
by this Settlement Agreementr-including-the-Statement-of-Work. EPA shall require
preparafion of a Quality Assurance Project Plan (“QAPP”) as a supplement to part-ef-the
.Work Plan except in circumstances involving emergency or non-complex removal work. .
The QAPP should be prepared in accordance with “EPA Requirements for Quality
Assurance Plans (QA/R-5)” (EPA/240/B-01/003, March 2001, Reissued May 2006), and
“EPA guidance for Quality Assurance Project Plans (QA/G-5)” (EPA/240/R-02/009,
December 2002).

L Formatted: Indent: Left: 0.5", No bullets or
numbering

ab. _ If necessary, for each vear after 2011 that Respondent is required to
perform Work under this Settlement Agreement, Respondent shall submit to EPA for
approval a draft Work Plan amendment by March 1, or some later date if agreed to bv the ’
OSC. specifying the Work to be performed during that vear, any modificafions that
Respondent proposes to make to the Work described in the Work Plan, and any proposed
changes to the Work Plan’s schedule.

b-c. __EPA may approve, disapprove, require revisions to, or modify the-draﬁ
Work-Plan-a draft Work Plan amendment in whole or in part, provided that a
modification may not be required ifit results in a “material” modification to the overall
approach of'the Removal Action. A modification shall be considered “material” if it adds
to or alters one of the principal components of the Work, as listed in Paragraphs 28.a
through 28.e, or results in a significant change to the scope or cost of.the Removal
Action. IfEPA requires revisions_ to a Work Plan amendment, Respondent shall submit a

13



revised draft Work Plan amendment within 14 days ofireceipt of EPA’s notitication ofl
the required revisions. Respondent shall implement the Work Plan and Work Plan
amendments as approved in writing by EPA in accordance with the schedule approved by
EPA. Once approved, or approved with moditications, the Work Plan, any Work Plan
amendments, the schedule, and any subsequent moditications shall be incorporated into,
and become fully enforceable under, this Settlement Agreement.

¢d. __ Respondent shall not commence any Work except in conformance with
the terms ofithis Settlement Agreement. Respondent shall not commence implementation
ofithe Work Plan or a Work Plan amendment developed hereunder until receiving written
EPA approval pursuant to Paragraph 2929292923(ceeeb).

24:30. Health and Safety Plan Within 9030 days after the Effective Date, Respondent
shall submit for EPA review and comment a plan that ensures the protection ofithe public
health and safety during performance of on-Site, Work under this Settlement Agreement.
This plan shall be prepared in accordance with EPA’s Standard Operating Safety Guide
(PUB 9285.1-03, PB 92-963414, June 1992). In addition, the plan shall comply with all
currently applicable Occupational Safety and Health Administration (“OSHA”)
regulations found at 29 C.F.R. Part 1910. IfiEPA detérmines that it is appropriate, the
plan shall also include contingency planning. Respondent shall incorporate all changes to
the plan recommended by EPA and shall implement the plan during the pendency ofithe
removal action. '

25.31. Qualitv Assurance and Sampling

a. All soil, sediment, and water sampling and laboratory analyses performed
as part of the Work pursuant-to-this-Settlement-Agreement-shall conform to EPA
direction, approval and guidance regarding sampling, quality assurance/quality control
(“QA/QC”), data validation and chain-of-custody procedures. Respondent shall ensure
that the laboratory used to perform the analyses participates in a QA/QC program that
complies with the appropriate EPA guidance. Respondent shall follow, as appropriate,

_“Quality Assurance/Quality Control Guidance for Removal Activities: Sampling QA/QC
Plan and Data Validation Procedures” (OSWER Directive No. 9360.4-01, April 1, 1990),
as guidance for QA/QC and sampling. Respondent shall only use laboratories that have a
documented Quality System that complies with ANSI/ASQC E-4 1994, “Specitications
and Guidelines for Quality Systems for Environmental Data Collection and
Environmental Technology Programs” (American National Standard, January 5, 1995),
and “EPA Requirements for Quality Management Plans (QA/R-2) (EPA/240/B-01/002,
March 2001, Reissued May 2006),” or equivalent documentation as determined by EPA.
EPA may consider laboratories accredited under the National Environmental Laboratory
Accreditation Program (“NELAP”) as meeting the Quality System requirements.

b. Upon request by EPA, Respondent shall have such a laboratory analyze
samples submitted by EPA for QA monitoring. Respondent shall provide to EPA the
QA/QC procedures followed by all sampling teams and laboratories performing data
collection and/or analysis.
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¢.  Uponrequest by EPA, Respondent shall allow EPA or its authorized
representatives to take split and/or duplicate samples. Respondent shall not be required
to notify EPA in advance of any sample collection activity regularly performed in
accordance with a schedule or Work Plan previously approved by EPA. Respondent
shall notify EPA not less than 7 days in advance of any other sample collection activity,
unless shorter notice is agreed to by EPA. EPA shall have the right to take any additional
samples that EPA deems necessary. Upon request, EPA shall allow Respondent to take
split or duplicate samples of any samples it takes as part of its oversnght of Respondent’s
implementation of the Work. L

32. Post-Removal Site Control

Lo Formatted: No bullets or numbering, Tab
stops: Notat 0.75"

a. In accordance with the Work Plan schedule, or as otherwise directed by
EPA, Respondent shall submit a proposal for post-removal site control consistent with
Section 300.415(/) of the NCP and OSWER Directive No. 9360.2-02. Upon EPA
approval, Respondent shall implement such controls and shall provide EPA with’
documentation of any al-post-removal site control arrangements.

Lo {Formatted: Indent: Left: 0.5", No bullets or J

b. ___The Parties agree that (i) completion of the design commenced under ~ «... numbering, Tab stops: Not at 075"
Paragraph 28.¢ of this Settlement Agreement for a new lime-addition and settling ponds Formatted: Indent: Left: 0", First line: 0.5",
Tab stops: Not at 0.75" + 1"

treatment system for the St. Louis Tunnel adit, consttuction of the treatment system in
accordance with that design, and operation of the treatment system under a CDPS permit
issued and overseen by the Colorado WOCD, and (ii) operation and maintenance of the
on-Site solids repository described in Paragraph 28.b_in accordance with applicable State
and local requirements will be sufticient to ensure the continuing effectiveness and
integrity of the Removal Action and shall constitute adequate and appropriate post- “
removal site control activities consistent with Section 300.415(/) of the NCP.

- { Formatted: Indent: Left: 0.5", No bullets or ]
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terminate on [December 31, 20131,

2733. Reporting

a. By the tenth of éach month, and commencing in May 2011, Respondent
shall submit a monthly bi-weekly-written progress report to EPA conceming actions
undertaken pursuant to this Settlement Agreement afier-the-date-of-receipt-of-EPAZs
approval-of-the-Work-Plan-until termination of this Settlement Agreement, unless
otherwise directed in writing by the OSC. These reports shall describe all signiticant
developments during the preceding period, including the actions performed and any
problems encountered, analytical data received during the reporting period, and the
developments anticipated during the next reporting period, including a schedule of:
actions to be performed, anticipated problems, and planned resolutions of past or
anticipated problems.




b: Respondent-shall-submit-3-copies-of-all-plans;reports-or-other-submissions
required-by-this-Settlement-A greements-the-SO-Ws-or-any-approved-work-plan—Upon
request-by-EP A-Respondent-shall-submit-such-documents-in-electronic-form-

| e:b.  Should Respondent own or control property at the Site, it shall, at least 30
days prior to the conveyance of any interest in real property at the Site, give written
notice to the transferee that the property is subject to this Settlement Agreement and
written nofice to EPA and the State of the proposed conveyance, including the name and
address of the transferee. Respondent also agrees to inform requiré-that-its successors of
the need to comply with the immediately preceding sentence and Sections IX (Site
Access) and X (Access to Information). L

PR
EAPRY

| 28:34. Final Report Within 12090 days after completion of all Work required by this
Setfiement Agreement, Respondent shall submit for EPA review and approval a final
report summarizing the actions taken to comply w1th this Settlement Agreement. The
final report shall conform, at a minimum, with the requirements set forth in Secfion
300.165 of the NCP entitled “OSC Reports.” The final report shall comply with

| applicable sections of “Superfund Removal Procedures: Removal Response Reporting-
POLREPS and OSC Reports” (OSWER Direcfive No. 9360.3-03, June 1, 1994). The
final report shall include a good faith estimate of total costs or a statement of actual costs
incurred in complying with the Settlement Agreement, a listing of quantities and types of
materials removed off-Site or handled on-Site, a discussion of removal and disposal
options considered for those materials, a listing of the ultimate destination(s) of those
materials, a presentation of the analytical results of all sampling and analyses performed,
and accompanying appendices containing all relevant documentafion generated during
the removal action (e.g. manifests, invoices, bills, contracts and permits). The final
report shall also include the following certlﬁcatlon signed by a person who supervised or
directed the preparation of that report:

“Under penalty of law, I certify that to the best of my knowledge, after
appropriate inquiries of all relevant persons involved in the preparation of the
report, the information submitted is true, accurate and complete. I am aware that
there are significant penalfies for submitting false information, including the
possibility of fine and imprisonment for knowing violations.”

| 29:35. Off-Site Shipments

a. Respondent shall, prior to any off-Site shipment of Waste Material from
the Site to an out-of-state waste management facility, provide written notificafion of such
shipment of Waste Material to the appropriate state environmental official in the
receiving facility’s state and to the OSC. However, this notification requirement shall not
apply to any off-Site shipments when the total volume of all such shipments will not
exceed 10 cubic yards.

i Respondent shall include in the written nofification the following
information: 1) the name and location of the facility to which the Waste Material is to be

16



shipped; 2) the type and quantity of the Waste Material to be shipped; 3) the expected
schedule for the shipment of the Waste Material; and 4) the method of transportation.
Respondent shall notify the state in which the planned receiving facility is located of
major changes in the shipment plan, such as a decision to ship the Waste Material to
another facility within the same state, or to a facility in another state.

ii. The identity of the receiving facility and state will be determined
by Respondent following the award of the contract for the removal action. Respondent
shall provide the information required by Paragraph 3535353529(a) and 3535353529(b)
as soon as practicable after the award of the contract and before the Waste Material is
actually shipped.

b. Before shipping any hazardous substances, pollutants or contaminants
from the Site to an off-Site location_for disposal, Respondent shall obtain EPA’s
certification that the proposed receiving facility is operafing in compliance with the
requirements of CERCLA Section 121(d)(3), 42,U.S.C. § 9621(d)(3) and 40 C.ER. §
300.440. Respondent shall only transfer serd- haz rdous substances, pollutants or
contaminants from the Site to an off-site facility that complies with the requ1r'gments of

the statutory provision and regulation cited in the preceding sentence.

e Formatted: Indent: Left: 0.5", No bullets or
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b-c. _ Nothing in this Paraa}abl.ih35- shall require the off-Site shipment of anv

Waste Materials generated as a result of oi“handled in connection with the Work
performed under this Settlement Agreement. '

IX. SITE ACCESS

30-36._If the Site, or any other property where access is needed to implement this
Settlement Agreement, is owned or controlled by the Respondent, Respondent shall,
commencing on the Effecfive Date, provide EPA, the State and their representatives,
including conitractors, with access at all reasonable times to the Site, or other such
property, for the purpose of conducting any acfivity related to this Settlement Agreement.

34-37. :The Parties agree‘that performance of the Work required under this Settlement
Agreerﬁfent,_ as detailed iri‘the approved Work Plan, does not require that Respondent
obtain access agreements with respect to any Where-any-action-under-this-Settloment
Agreement-is-tb-be-performed-in-areas owned by or in possession of someone other than
Respondent,_In the event of a modification to the Work made in_accordance with this
Settlement A greement, or a change afier the Effective Date in the ownership_or control of
any portion of the Site or other property where access is needed to implement this
Settlement A greement, Respondent shall use its best efforts to obtain all necessary access
agreements within 12044 days.of such modification or change in ownership or controlthe
Effective-Date, or as otherwise specified in writing by the OSC. Respondent shall
immediately notify EPA if after using its best efforts it is unable to obtain such
agreements. For purposes of this Paragraph, “best efforts” includes the payment of
reasonable sums of money in consideration of access. Respondent shall describe in
writing its efforts to obtain access. EPA may then assist Respondent in gaining access, to
the extent necessary to effectuate the response actions described herein, using such means
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as EPA deems appropriate. Respondent shall reimburse EPA for all costs and attorney’s
fees incurred by the United States not inconsistent with the NCP in obtaining such access,
in accordance with the procedures in Section XV (Payment of Response Costs).

32:38. Notwithstanding any provision of this Settlement Agreement, EPA and the State
retain all of their access authorities and rights, including enforcement authorities related
thereto, under CERCLA, RCRA and any other applicable statutes or regulations.

X. ACCESSTOINFORMATION

33-39. Respondent shall provide to EPA, upon request, copies of all documents and
information within its possession or control or that of its contractors or agents relating to
activities-at-the performance of the Work Slte-or to the implementation of this Settlement
Agreement, including, but not limited to, sampling, analysis, chain of custody records,
manifests, ttucking logs, receipts, reports, sample-ttaftic routing, correspondence, or
other documents or information related to the Work. Respondent shall also make .
available to EPA, for purposes of investigation, information gathering, or testimony, its
employees, agents or representatives with knowledge of relevaiit facts concerning the
performance of the Work. :

34:40. Respondent may assert business contidentiality claims covering part or all of the
documents or information submitted to EPA under this Settlement Agreement to the
extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be
confidential by EPA will be afforded the protection specitied in 40 C.F.R. Part 2, Subpart

- B. If no claim of contidentiality accompanies documents or information when they are

submitted to EPA, or if EPA notities Respondent that the documents or information are
not contidential under the standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part
2, Subpart B, the public may be given access to such documents or information without
further notice to. Respondent, .

35.41, Respondent may-assert that certain documents, records or other information are
privileged under the attomey-client privilege, the work product doctrine, or any other
privilege recognized by federal law. If Respondent asserts such a privilege in lieu of
providing documents, it shall provide EPA with the following: 1) the title of the
document, record or information; 2) the date of the document, record or information; 3)
the name and title of the author of the document, record or information; 4) the name and
title of each addressee and recipient; 5) a description of the contents of the document,
record or information; and 6) the privilege asserted by Respondent. However, no tinal
documents, reports or other information created or generated pursuant to the submittal
requirements of this Settlement Agreement shall be withheld on the grounds that they are
privileged.

36:42. No claim of contidentiality shall be made with respect to any data, including, but

not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical or
engineering data, or any other documents-or-factual information evidencing conditions at
or around the Site. :

18



XI. RECORD RETENTION

37:43. Until 10 years after Respondent’s receipt of EPA’s notitication pursuant to
Section XXVIII (Notice of Completion of Work), Respondent shall preserve and retain
all non-identical copies of records and documents (including records or documents in
electronic form) now in its possession or control or which come into its possession or
control that relate in any manner to the performance of the Work or the liability of any
person under CERCLA with respect to the Site, regardless of any corporate retention
policy to the contrary. Until 10 years after Respondent’s receipt of EPA’s notitication
pursuant to Section XX VIII (Notice of Completion of Work), Respondent shall also
insttuct its contractors and agents to preserve all docume__nté, records and information of
whatever kind, nature or description relating to performance of the Work.

38:44. At the conclusion of this document retention period, Respondent shall notify EPA
at least 90 days prior to the destruction of any such records or documents, and, upon
request by EPA, Respondent shall deliver any such records or documents to EPA.
Respondent may assert that certain documents, records or other information are
privileged under the attorney-client privilege, the work product docttine, or any other
privilege recognized by federal law. If Respondent asserts such a privilege, it shall
provide EPA with the following: 1) the title of the document, record or information; 2)
the date of the document, record or information; 3) the name and title of the author of the
document, record or information; 4) the name and title of each addressee and recipient; 5)
a description of the subject of the document, record or-information; and 6) the privilege
asserted by Respondent. However, no tinal documents, reports or other information
created or generated pursuant to the requirements of this Settlement Agreement shall be
withheld on the grounds that they are privilegéd.

39:45. Respondent hereby certities that to the best of its knowledge and belief, after
thorough.inquiry, it has not altered, mutilatéd, discarded, desttoyed or otherwise disposed
of any records, documents or other information (other than identical copies) relating to its
potential liability regarding the Site since notitication on November 22, 2010 of potential
llablllty by EP A-or-the-State-or-the-tiling-of suit-against-it-regarding-the-Sito- and that it
has fully complied with any and ‘all EPA requests for information pursuant to Sections
104(e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section 3007 of
RCRA,42U.S.C.  §6927.

" XII. COMPLIANCE WITH OTHER LAWS

40-46. Respondent shall perform all actions required pursuant to this Settlement
Agreement in accordance with all applicable local, state and federal laws and regulations
except as provided in Section 121(¢) of CERCLA, 42 U.S.C.'§ 9621(¢), and 40 C.F.R.

§§ 300.400(e) and 300.415(j). In accordance with 40 C.F.R. § 300.415(j), all on-Site
actions required pursuant to this Settlement Agreement shall, to the extent practicable, as
determined by EPA, considering the exigencies of the situation, attain applicable or
relevant and appropriate requirements (“ARARSs”) under federal environmental or state or
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local environmental or facility siting laws. Respondent shall idenfify the ARARs for the
Work in the Work Plan subject to EPA approval.

XIII. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

41-47. In the event of any action or occurrence during performance of the Work which
causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Respondent shall immediately take all appropriate action. Respondent shall
take these actions in accordance with all applicable provisions of this Settlement
Agreement, including, but not limited to, the Health and Safety Plan, in order to prevent,
abate or minimize such release or endangerment caused or threatened by the release.
Respondent shall also immediately notify the OSC or, in the event of his unavailability,
the Regional Duty Officer (Emergency Planning and Response, EPA Region 8,
303.293.1788) of the incident or Site condifions.. In the event that Respondent fails to
take appropriate response action as required by .this Paragraph, and EPA takes such action
instead, Respondent shall reimburse EPA all costs of the response action not inconsistent
with the NCP pursuant to Section XV (Payment of Response Costs)._For purposes of this
Paragraph 47 and Paragraph 60.a, the conditions described in Section 1V of this
Settlement Agreement shall not constitute an “emergency situation” or an “immediate
threat to public health or welfare or the environment,” and the performance of the Work
in accordance with the Work Plan or an approved Work Plan amendment shall not
consfitute an “action or occurrence” that “causes or threatens a release of Waste Material
from the Site that constitutes an emergency situation or may present an immediate threat
to public health or welfare or the environni’éﬁf."’

o i
42:48. In addition, in the event of any releasé‘fbf a hazardous substance from the [the
Rico Tunnels Operable Unit, OUO11 at the Sité, Respondent shall immediately notify the
OSC at 303.293.1788 and the National Response Center at 800.424.8802. Respondent
shall submit a written report to EPA within 7 days after each such release, setting forth
the events that occurred and the measures taken or to be taken to mitigate any release or
endangerment caused or threatened by the release and to prevent the reoccurrence of such
arelease. This reporting requirement is in addition to, and not in lieu of, reporting under
Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the Emergency
Planning and Community Right-To-Know Act of 1986, 42 U.S.C. § 11004._For purposes
of this Paragraph 48 and Paragraoh 60.a, ongoing discharges from the St. Louis Tunnel
adit and settling ponds system shall not constitute a “release of a hazardous substance”
requiring notification to the OSC, the National Response Center, or EPA,

XIY. AUTHORITY OF ON-SCENE COORDINATOR

The OSC shall be responsible for overseeing Respondent’s implementation of this
Settlement Agreement. The OSC shall have the authority vested in an OSC by the NCP,
including the authority to halt, conduct or direct any Work required by this Settlement
Agreement, or to direct any other removal action undertaken at the Site. Absence of the
OSC from the Site shall not be cause for stoppage of Wwork unless specifically directed
by the OSC. '
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XY. PAYMENT OF RESPONSE COSTS

| 43-49. Payment o.ﬁPast Response Costs

a. Within 60 30-days after the Effective Date, Respondent shall pay to EPA
$ in full satisfaction and settlement of fer-any and all claims by the United States for
Past Response Costs. Payment shall be made to EPA by Fedwire Electronic Funds
Transfer to:

Federal Reserve Bank of New York

ABA: 021030004

Account Number: 68010727

SWIFT address: FRNYUS33

33 Liberty Stteet

New York, NY 10045

Field Tag 4200 ofithe Fedwire message should read “D 68010727

Environmental Protection- Agency”

and shall reference the EPA Region and Site/Spill ID’ Number 08 BU; OUOI, and the
EPA docket number for this action.: .

b. At the time of payment, Resporident shall send notice that such payment
has been made to Carol Pokorny, 8ENF-RC and Martha Walker, CFO-8TMS-F, EPA
Region 8, 1595 Wynkoop St., Denver, CO, 80202, and to the’EPA Cincinnati Finance
Office by email to acctsrecelvable cmwd@epa gov, or by'mail to:

EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, OH 45268

Such notice shall reference the EPA Reglon and Site/Spill ID Number and EPA docket
lnumber for this action. :

“... The total amount to be paid by Respondent pursuant to Paragraph

| 4949494943(a) shall be deposnted by EPA in the Rico-Argentine Special Account within
the EPA Hazardous Substance Superfiind to be retained and used to conduct or finance
response actions at or in connection with the Site, or to be transferred by EPA to the EPA

Hazardous Substance Superfund.

| 44.50. Payment for Future Response Costs

a, Respondent shall not be responsible for the first $200.000 in Future
Response Costs incurred bv EPA after the Effective Date, which Future Response Costs
shall be paid instead out of funds maintained in the Rico-Argentine Special Account.
Respondent shall pay EPA all Future Response Costs not-inconsistent-with-the-NCP_in
excess ofisuch amount and incurred by EPA prior to [December 31, 2013], except as
otherwise provided in Paragraph 52 and Section X VI (Dispute Resolufion) below. On a
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periodic basis, EPA will send Respondent a bill requiring payment that includes an
itemized cost summary prepared according to [EPA Region 8 guidance on cost recovery
documentation], which includes direct and indirect costs incurred by EPA and its
contractors. Respondent shall make all payments within 60 30-days of receipt of each
such bill and supporting documentationrequiring-payment, except as otherwise provided
in Paragraph 5252:525246 and Section XVI.

b. Respondent shall make all payments required by this Paragraph to EPA by
Fedwire Electronic Funds Transfer to:

Federal Reserve Bank of New York
ABA: 021030004

Account: 68010727 .
SWIFT address: FRNYUS33-

33 Liberty Street

New York NY 10045

Field Tag 4200 of the Fedwire message should read.“D 68010727 Environmental
Protection Agency,” and shall reference the EPA Region and Site/Spill Number 08-BU;
OUOL and the EPA docket number for this action.

c. At the time of payment, Respondent shall send notice that such payment
has been made to Carol Pokorny, 8ENF-RC and Martha Walker, CFO-8TMS-F, EPA
Region 8, 1595 Wynkoop St., Denver, CO, 80202, and to the EPA Cincinnati Finance
Oftice by email to acctsreceivable.cinwd@epa.gov, or by mail to:

EPA Cincinnati Finance Oftice: -
26 Martin Luther King Drive
‘,,._Civncinnati, Ohio 45268 -

Such notice shall'reference the Site'/Sp‘ill ID Number and EPA docket number for this
actjon. L

d. The total arthount to be paid by Respondent pursuant to Paragraph
| 4949494943(a) shall be deposited by EPA in the Rico-Argentine Site Special Account
within the EPA Hazardous Substance Superfund to be retained and used to conduct or
tinance response actions at or in connection with the Site, or to be transferred by EPA to
the EPA Hazardous Substance Superfund.

| 45-31. In the event that the payment for Past Response Costs is not made within 60 30
days of the Effective Date, or the payments for Future Response Costs are not made

| within 60 30-days of Respondent’s receipt of a bill_and supporting documentation,
Respondent shall pay Interest on the unpaid balance. The Interest on Past Response
Costs shall begin to accrue on the Effective Date and shall continue to accrue on-the-date
of-the-bill-until the date of payment. The Interest on Future Response Costs shall begin to
accrue on the date of the bill and shall continue to accrue until the date of payment.
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Payments of Interest under this Paragraph shall be in addition to such other remedies or -
sanctions available to the United States by virtue of Respondent’s failure to make timely
payments under this Section, including but not limited to, payment of stipulated penalties
pursuant to Section XVIIL

46:52. Respondent may contest payment of any Future Response Costs billed under
Paragraph 5045 if it determines that EPA has made a mathematical or other accounting
error or included a cost item that is not within the definition of Future Response Costs, or
if it believes EPA incurred excess costs as a direct result of an EPA acfion that was
inconsistent with a specific provision or provisions of the NCP. ‘Such objection shall be
made in writing within 6038 days of receipt of the bill and must be sent to the OSC. Any
such objection shall specifically identify the contested Future Response Costs and the
basis for objection. During the 60-day period, Respondent mayv request.that EPA provide
additional cost documentation for purposes of determining or disputing whether a bill
contains a mathematical or accounting error, whether a particular cost item_ is within the
definition of Future Response Costs, or whether an included cost item was incurred
inconsistent with the NCP, ‘The request for documentation shall be in writing and
identify the types of documentation that Respondent requests with reasonablé specificity.
In the event of an objection, Respondent shall, within the 6036-day period, pay all
uncontested Future Response Costs to EPA in the manner described in Paragraph 5045.
Simultaneously, Respondent shall establish or maintain an interest-bearing escrow
account in a federally-insured bank duly chartered in the State of Colorado and remit to
that escrow account funds equivalent to the amount of the contested Future Response
Costs. Respondent shall send to the EPA OSC a copy of the transmittal letter and check
paying the uncontested Future Response Costs and a copy of the correspondence that
establishes or extends and finds the escrow account including, but not limited to,
information containing the idenfity of the bank and bank account under which the escrow
account is established-as-well-as-a-bank-statement-showing-the-initial-balance-of-the
escrow-account. Simultaneously with the funding establishment-of the escrow account,
Respondent shall initiate the Dispute Resolution procedures in Section XVI (Dispute
Resolution). If EPA prevails in the dispute, within 145-days of the resolution of the
_dispute, Respondent shall pay-instruct the escrow agent to release the sums due (with
accrued interest) to EPA in the manner described in Paragraph 4949494943 If
Respondent prevails concernlng any aspect of the contested costs, Respondent shall
instruct the escrow agent to release pay-only that portlon of the costs (plus associated
accrued interest). for which it did not prevail to EPA in the manner described in Paragraph
4949494943, Any funds remaining in the escrow account upon resolution of the dispute
may be used or released as directed by Respondent in its sole discretion. Respondent
shall-be-disbursed-any-balance-of -the-escrow-account—The dispute resolution procedures
set forth in this Paragraph in conjunction with the procedures set forth in Section XVI
(Dispute Resolution) shall be the exclusive mechanisms for resolving disputes regarding
Respondent’s obligation to reimburse EPA for its Future Response Costs.

XVI. DIS PUTE RESOLUTION

47-53. Unless otherwise expressly provided for in this Settlement Agreement, the dispute
resolution procedures of this Section shall be the exclusive mechanism for resolving

23



disputes arising under this Settlement Agreement. The Parties shall attempt to resolve
any disagreements concerning this Settlement Agreement expeditiously and informally.

54. _ If Respondent objects to any EPA action taken pursuant to this Settlement
Agreement, including billings for Future Response Costs_and assessments of stipulated
penalties, it shall notify EPA in writing of its objection(s) within 30 Z-days of such action,
unless the objection(s) has/have been resolved informally. EPA and Respondent shall
have 60 36-days from EPA’s receipt of Respondent’s written objection(s) to resolve the
dispute through formal negotiations (the “Negotiation Period™). The Negotiation Period
may be extended at the sole discretion of EPA._If Respondent requests addifional
documentation for purposes of determining or disputing whether a bill contains a
mathematical or accounting error, whether a particular cost.item-is within the definition
of Future Response Costs. or whether an included cost.item was incurred inconsistent
with the NCP: (a) EPA will provide responsive documents in its possession which
Region 8 typically includes in_a Certified Cost Package, prepared in accordance with
[Region 8 Procedures for Preparing Cost Recovery Documentation Packages]. or any
superseding guidance; and (b) the Negotiation Period shall not begin to run unfil
Respondent receives the requested documentation.

48-55. Any agreement reached by the Pparties pursuant to this Section shall be in writing
and shall, upon signature by both Pparties, be incorporated into and become an
enforceable part of this Settlement Agreement.Ifithe Parties are unable to reach an
agreement within the Negotiation Period,.an EP _mahagement official at the Assistant
Regional Administrator level or higher w1ll 1ssue a written decision on the dispute to
Respondent. Respondent shall be provided'a‘reasonable opportunity to present its
position on the dispute to the EPA managemient official prior to issuance of any such
written decision. EPA’s decision shall be incorporated into and become an enforceable
part of this Settlement Agreement. Respondent’s obligations under this Settlement
Agreement shall not be tolled by submission of any objection for dispute resolution under
this Section. Following resolution of the dispute, as provided by this Section,
Respondent shall fulfill the requirement that was the subject of the dispute in accordance
with the agreement reached or with EPA’s decision, whichever occurs.

XVIl. FORCE MAJEURE

49:56. Respondent agrees to perform all requirements of this Settlement Agreement
within the time limits established under this Settlement Agreement, unless the
performance is delayed by a force majeure. For purposes of this Settlement Agreement, a
force majeure is defined as any event arising from causes beyond the conttol of
Respondent, or of any entity conttolled by Respondent, including but not limited to its
conttactors and subcontractors, which delays or prevents performance of any obligation
under this Settlement Agreement despite Respondent’s best efforts to fulfill the
obligation. Force majeure does not include financial inability to complete the Work, or
increased cost of performance.

508:57. If any event occurs or has occurred that may delay the performance of any
obligation under this Settlement Agreement, whether or not caused by a force majeure
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event, Respondent shall notify EPA orally within 3 days 24-hours-of when Respondent
first knew that the event might cause a delay. Within 7 2-days thereafter, Respondent
shall provide to EPA in writing an explanation and descripfion of the reasons for the
delay; the anticipated duration of the delay; all actions taken or to be taken to prevent or
minimize the delay; a schedule for implementation of any measures to be taken to prevent
or mitigate the delay or the effect of the delay; Respondent’s rationale for attributing such
delay to a force majeure event if it intends to assert such a claim; and a statement as to
whether, in the opinion of Respondent, such event may cause or conttibute to an
endangerment to public health, welfare or the environment. Failure to comply with the
above requirements shall preclude Respondent from asserting any claim of force majeure
for that event for the period of time of such failure to comply and for any additional delay
caused by such failure. o

$4-58. If EPA agrees that the delay or anticipated delay is attributable to a force majeure
event, the time for performance of the obligations under this Settlement Agreement that
are affected by the force majeure event will be extended by-EPA for such time as is
necessary to complete those obligations. An’ extensnon of the time for performance of the
obligations affected by the force majeure event shall not, of itself, extend the time for
performance of any other obligation. Within 7 days of receiving Respondent’s written
rationale for attributing a performance delay to a force majeure event, H-EPA shall either
notify Respondent in writing that EPA does not agree that the delay or anticipated delay
has been or will be caused by a force' majeure event or,-EPA-wilk-niotify-Respondent-in
writing-of-its-decision—H-_if EPA agrees that the.delay is attributable to a force majeure
event, EPA-will-notify-Respondent- m—wrltmg-of the length of the extension, if any, for
performance of the obligations affected by the force majeure event.

XVIIL. STIPULATED PENALTIES

52:59. Respondent shall be liable to EPA for stipulated penalties up_to Ia-the amounts set
forth in Paragraphs.6060606054 and 6161616155 for failure to achieve compliance
comply-with the réquirements of this Settlement Agreement specified below, unless
_excused under Section XVII (Force Majeure) or as otherwise reduced by EPA.

" “Compliance” by Respondent shall include completion of the activities under-this
Settlemerit-Agreement-or-any-work-plan-or-other-plan-approved-under-this-Settlement
Agreement-identified below in accordance with all applicable requirements of law, this
Settlement Agreement, the-SOW-and any plans or other documents approved by EPA
pursuant to this Séttlement Agreement and within the specified time schedules
established by and approved under this Settlement Agreement.

| 53.60. Stipulated Penalty Amounts — Work (Including Payments)

a. The following stipulated penalties shall accrue per violation per day for
| any Compliance Milestone noncompliance-identified in Paragraph 60.b53 below:

Penalty Per Violation Per Day Period of Noncompliance
$4+500500 1% through 14" day
$3;0001,000 15™ through 36" day
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$4,5001,500

31" day and beyond

b. Compliance Milestones

(+)-Besignation-ofcontractors-and-subcontractors-pursuant-to
Paragraph-2448-

—(2)Pesignation-of-Project-Coordinator-pursuant-to-Paragraph
2549: ' :

(13) Implementation of the Work described in the Work Plan or
any approved Work Plan amendment in accordance with the
schedule(s) provided therein or otherwise approved by

EPAPcrforming-the-Work-pursuant-to-Paragraph-23.

(24) - Submitting the-any Work Plan amendment required under
pursuant-to-Paragraph 29.b292923 in accordance with the:schedule
provided therein or otherwise approved by EPA.

(35) Submitting the Health and Safety Plan required under e { Formatted:

Indent

: Left: 138", First line: 0" )

pursuant-to-Paragraph 3030303024in accordance with the schedule
provided therein or otherwise approved by EPA.

———(46) Following the QA/QC.' and sampling/analyses
requirements set forth in Paragraph 3125.

—(47)-Submitting-a-proposal-fors-and-then-implementing;-post- 0.13"

DR { Formatted:

Indent:

: Left: 1.38", Hanging:

)

removal-Site-control-pursuant-to-Paragraph-323226.

0.13"

R [ Formatted:

Indent:

: Left: 1.38", Hanging:

)

—(8)-Providing-the-notice-required-by-Paragraph-3327-

(89) Complying with the off-site shipment requirements set forth
in Paragraph 3535353529,

—(10)-Obtaining-and-providing-Site-access-purstant-to DERRIEEE { Formatted:

Indent:

: First line: 0"

Paragraphs3630;3731-and-3832-

oo { Formatted:

Indent:

: Left: 1.5"

—(&44) Providing access to information pursuant to Paragraph 3933.

L { Formatted:

Indent:

s Left: 1.5" 7

(#42) Retaining records pursuant to Paragraphs
4343434337 and 4444444438
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(843) Undertaking emergency response actions pursuant to
Paragraph 4747474741 and providing notification of releases
pursuant to Paragraph 4848484842,

(&14)-Obtaining-and-maintaining-insurance-pursuant-to-Paragraph
86878 -

R aht [Formatted Indent: Left: 138 Hanging:
0.13"

—(915) Obtaining and maintaining financial assurance pursuant to
Section XX VIParagraphs-83-84. :

(Y

(-16)—P—ay-i—nvg-st-i-pu-I-ated—pe-n-a-l-t-ies—as—reqﬁ-i-r_éd—by—this—Sect—i-on—.

54:61. Stipulated Penalty Amounts — Reports The following sfipulated penalties shall
accrue per violation per day for failure to submit timely or adequate reports (or other
written documents) pursuant to Paragraph 3333333327 or 3434343428: :

Penalty Per Violation Per Day Period of Noncompliance
$900250 1* through 14" day
$2,250500 15" through 30™ day
$4,5001,000 : 31* day and beyond

55.62. In the event that EPA assumes performance of a portion-or all of the Work
pursuant to Paragraph 7272727266 of Section XX, Respondent shall be liable for a
sfipulated penalty in the amount of 50% of EPA’s Future Response Costs incurred for
that portion of the Work, provided, however, that the stipulated penalfies under this
Paragraph shall in no event exceed $500;000250,000.

56-63. All penalties shall begin to accme on the day after the complete performance is
due or the day a violation occurs, and shall continue to accrue through the final day of the
correcfion of the noncompliance or completion of the activity. However, stipulated
penalties shall not accrue: 1) with respect to a deficient submission under Section VIII
(Work to be Performed), prior to during-the-period;-if-anys-beginning-on-the-31*-day-after
EPAZs-receipt-of such-submissiori-until-the date that EPA notifies Respondent of any
deficiency; and 2) with réspect to a decision by the EPA Management Official at the
Assistant Regional Administrator level or higher, under Paragraph 5353535347 of

Section XVI (Dispute Resolution), during the period, if any, beginning on the 15" 24* . __..{ Formatted: Font color: Black, Superscript

day after the Negofiafion Period begins until the date that the EPA management t official
issues a final decision regarding such dispute. Nothing herein shall prevent the
simultaneous accrual of separate penalties for separate violafions of this Settlement
Agreement.

5$7-:64. Following EPA’s determination that Respondent has failed to comply with a
requirement of this Settlement Agreement, EPA may-shall give Respondent written
notification of the failure and describe the noncompliance. EPA may send Respondent a
written demand for payment of the penalties. However, penalties shall accrue as
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provided in the preceding Paragraph regardless of whether EPA has provided notitied
Respondent with a written demand for payment of penaltiesof-a-violation.

5865. All penalties accruing under this Section shall be due and payable to EPA within
30 days of Respondent’s receipt from EPA of a demand for payment of the penalties,
unless Respondent invokes the dispute resolution procedures under Section XVI (Dispute
Resolution). All payments to EPA under this Section shall be paid by Fedwire Electronic
Funds Transfer in accordance with Paragraph 50.b50-b50-b50-b44-b) and
50.c50-¢50-c50-c4-¢) or by ofticial bank check made payable to “EPA Hazardous
Substances Superfund,” shall indicate that the payment is for stipulated penalties, shall
reference the EPA Region and Site/Spill ID Number 08-BU OUO1, the EPA Docket
Number > and the name and address of the party making payment, and shall be
sent to EPA as provnded in Paragraph 4949494943, and Martha Walker USEPA 8TMS-
F, 1595 Wynkoop St. Denver, CO 80202, and malled to:-

U.S. Environmental Protection Agency
Fines and Penalties

‘Cincinnati Finance Center

P.O. Box 979077

St. Louis, MO 63 197-’9000

At the time of payment, Respondent s.hall'send notice that payme}1t has been made as
provided in Paragraph 4949494943 above:.

59:66. The payment of penalties shall not alter in any way Respondent’s obligation to
complete performance of the Work required under this Settlement Agreement.

60-67. Excepgﬁprwz)vided in Section XVI and in Paragraph 63, pPenalties shall continue
to accrue during any dispute resolution period, but need not be paid; (a) until 30 45-days
after the dispute is resolved by agreement or by receipt of EPA’s decision, or (b) if
Respondent prevails with respect to any dispute giving rise to_or pertaining to stipulated
penalties.

64-68. If Respondent fails to pay stipulated penalties when due, EPA may institute
proceedings to collect the penalties, as well as Interest. Respondent shall pay Interest on
the unpaid balance, which shall begin to accrue on the date of demand made pursuant to
Paragraph 6464646458. Nothing in this Settlement Agreement shall be consttued as
prohibiting, altering or in any way limiting the ability of EPA to seek any other remedies
or sanctions available by virtue of Respondent’s violation of this Settlement Agreement
or of the statutes and regulations upon which it is based, including, but not limited to,
penalties pursuant to Sections '186(b) and 122(1) of CERCLA, 42 U.S.C. §§ 9606(b) and
9622(/), and punitive damages pursuant to Section 107(c)(3) of CERCLA, 42 US.C. §
9607(c)(3). Provided, however, that EPA shall not seek civil penalties pursuant to
Section 106(b) or 122(/) of CERCLA or punitive damages pursuant to Section 107(c)(3)
of CERCLA for any violation for which a stipulated penalty is provided herein, except in
the case of a willful violation of this Settlement Agreement or in the event that EPA

28



assumes performance of a portion or all of the Work pursuant to Section XX, Paragraph
7272727266, Notwithstanding any other provision of this Section, EPA may, in its
unreviewable discretion, waive any portion of stipulated penalties that have accrued
pursuant to this Settlement Agreement.

XIX. COVENANT NOTTO SUE BV EPA

62-69. In consideration of the actions that will be performed and the payments that will
be made by Respondent under the terms of this Settlement Agreement and for purposes
of resolving Respondent’s liability to EPA for response actions-as Set forth herein, and
except as otherwise specifically provided in this Settlement Agreement EPA covenants
not to sue or to take administrative action against Respondent pursuant-to-Sections106
and-}67¢a)-of CERCLA;42-U-S8-C—§§-9606-and-9607(a);-for performance of the Work
and for payment of -Past Response Costs; and Future Response Costs.; This covenant not
to sue shall take effect upon receipt by EPA of the Past Response Costs due under
Section XV of this Settlement Agreement and any Interest or Sfipulated Penalfies due for
failure to pay Past Response Costs as requiréd by Sections XV and XVIII of this
Settlement Agreement. This covenant not to sue is‘¢onditioned upon the complete and
satisfactory performance by Respondent of its obligations under this Settlement
Agreement, including, but not limitéd to, payment of Future Response Costs pursuant to
Section XV. This covenant not to sue extends only to Respondent and its corporate
successors, officers, and directors, and does not extend to any other person.

XX RESE RVATION O'F RlGH;i‘S BY EPA

63-70. Except as specrﬁcally provided in thi$ Settlement Agreement nothing herein shall
limit the power andauthority of EPA or the Unlted States to take, direct or order all
actions necessary to protect public health, welfare or the environment or to prevent, abate
or minimize an actual or threatened release of hazardous substances, pollutants or
contaminants, or hazardous or solid waste on, at or from the Site. Further, nothing herein
shall prevent EPA from seeking legal or equitable relief to enforce the terms of this

‘Settlement Agreement, from taklng other legal or equitable action as it deems appropriate
“and necessary, or from- requiring Respondent in the future to perform additional activities

pursuant to CERCLA or any other applicable law.

64-71. The covenant not to sue set forth in Section XIX above does not pertain to any
matters other than those expressly identified therein. EPA reserves, and this Settlement
Agreement is without prejudice to, all rights against Respondent with respect to all other
matters, including, but not limited to:

a. Claims based on a failure by Respondent to meet a requirement of this
Settlement Agreement;

b. Liability for costs not included within the definitions of Past Response
Costs or Future Response Costs;

c. Liability for performance of response action other than the Work;
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d. Criminal liability; .

e. Liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessments;

f, Liability arising from the past, present or future disposal, release or threat
of release of Waste Materials outside the Site; and

g Liability for costs incurred or to be incurred by the Agency for Toxic’
Substances and Disease Registry related to the Site.

65:72. Work Takeover In the event EPA determines that Respondent has ceased
implementation of any portion of the Work, is seriously or repeatedly deficient or late in
its performance of the Work, or is implementingthe Work in a manner which may cause
an endangerment to human health or the environment, EPA may assume the perfortnance
of all or any portion of the Work as EPA determines necessary_following notice to
Respondent and a reasonable opportunity to cure. Respondent may invoke the
procedures set forth in Section XV1 (Dispute Resolution) to dispute EPA’s determination.
that takeover of the Work is warranted under this Paragraph. Costs incurred by the
United States in performing the Work, not inconsistent with the NCP. pursuant to this
Paragraph shall be considered Future Response Costs that Respondent shall pay pursuant
to Section XV (Payment of Response Costs). Notwithstanding any other provision of this
Settlement Agreement, EPA retains all authonty and reserves all rights to take any and all
response actions authorized by law.

XXI1. C\OVE'NANTS NOT TO.SUE BY RESPONDENT

66-73. Respondent covenants not to sue and agrees not to assert any claims or causes of
action against the United States, or its contractors or employees, with respect to the
Work, Past Response Costs, Future Response Costs and this Settlement Agreement,
including but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfiind established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107,
111, 112 or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612 or 9613, or any
other provision of law;

b. any claim arising out of response actions at or in connection with [the
Rico Tunnels Operable Unit, OUQ11 at the Site, including any claim under the United
States Constitution, the Colorado Constittition, the Tucker Act, 28 U.S.C. § 1491, tile
Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common law; or

c. any claim against the United States pursuant to Sections 107 or 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Work, Past Response Costs, or
Future Response Costs.
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67:74. Except as provided in Paragraphs 7676767670-and-72 (Non-Exempt De Micromis
and-De-MinimistAhility-to-Pay Waivers), these covenants not to sue shall not apply in the
event the United States brings a cause of action or issues an order pursuant to any of the
reservations set forth in Section XX (Reservation of Rights by EPA) other than in
Paragraphs-65-(claims-for-failure-to-meet-a-requirement-of the-Settlement-Agreement)-or
71.d71.c71-071-c65-¢) (criminal liability), but only to the extent that Respondent’s claims
arise from the same response action, response costs, or damages that the United States is
seeking pursuant to the applicable reservation.

68:75. Nothing in this Agreement shall be deemed to constitute’ approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA 42 U.S.C.
§9611 or 40 C.F.R. § 300.700(d). o

69:76. Respondent agrees not to assert any claims and to waive all cl'aims or causes of
action (including but not limited to claims or causes of action under Sections 107(a) and
113 of CERCLA) that they may have for all matters relating to the Site against any”
person where the person’s liability to Respondent with respect to the Site is based solely
on having arranged for disposal or treatment, or for transport for disposal or tfeatment, of
hazardous substances at the Site, or having accepted for transport for disposal or
treatment of hazardous substances at the Site, if all or part of the disposal, treatment, or
transport occurred before April 1,2001, and the total amount of material coniaining
hazardous substances contributed by such person to the Site was less than 110 gallons of
liquid materials or 200 pounds of solid materials..

70:77. The waiver in Paragraph 7676767670 shall not apply with respect to any defense,
claim, or cause of-action that Respondent may have against any person meeting the above
criteria in Paragraph 76 if such person asserts a claim or cause of action relating to the
Site against Respondent. This waiver also shall not apply to any claim or cause of action
against any person meeting such the-above-criteria if EPA determines:

a. That such person has failed to comply with any EPA requests for
information or administrative subpoenas issued pursuant to Section 104(e) or 122(e) of
CERCLA, 42 U.S.C.-§§ 9604(e) or 9622(e), or Section 3007 of the Solid Waste Disposal
Act (also known as the Resource Conservation and Recovery Act or “RCRA™), 42 U.S.C.
§ 6972, or has impeded or is impeding, through action or inaction, the performance of a
response action or natural resource restoration with respect to the Site, or has been
convicted of a criminal violation for the conduct to which this waiver would apply and
that conviction has.not been vitiated on appeal or otherwise; or

b. That the materials containing hazardous substances contributed to the Site
by such person have contributed signiticantly, or could contribute signiticantly, either
individually or in the aggregate, to the cost of response action or natural resource
restoration at the Site.

7+——Respondent-agrees-not-to-assert-any-claims-and-to-waive-all-claims-or-causes-of
action-(including;-but-not-limited-to;claims-or-causes-of-action-under-Sections-107(a)-and
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H3-of CERCLA;42-U-S-C—§§-9607(a)-and-9613);-that-it-may-have-for-all-matters
relating-to-the-Site-against-any-person-that-has-entered-or-in-the-future-enters-into-a-final
Section—122(g)-de-minimis-settlement;-or-a-final-settlement-based-on-limited-ability-to-pay;
with-EP-A-with-respect-to-the-Site—This-waiver-shall-not-apply-with-respect-to-any
defense;-claim;-or-cause-of-action-that-Respondent-may-have-against-any-person-if such
person-asserts-a-claim-or-cause-of action-relafing-to-the-Site-against-Respondent: -

XXI1. OTHER CLAIMS

78. By issuance of this Settlement Agreement, the United States and EPA assume no
liability for injuries or damages to persons or property resulting from any acts or
omissions of Respondent. The United States or EPA shall not be deemed a party to any
contract entered into by Respondent or its their-directors, officers, employees, agents,
successors, representatives, assigns, contractors or consultants in carrying out actions
pursuant to this Settlement Agreement.

72:79. By entering into this Settlement A greement, Respondent assumes no liability for .
injuries or damages to persons or property resulting from any acts or omissions of the
United States or EPA. Respondent shall not be deemed a party to any contract entered
into by the United States or EPA or their respective officials, directors, officers,
employees, agents, successors, representatives, assigns, contractors or consultants in
carrying out actions pursuant to this Settlement Agreement.

73-80. Except as expressly provided in Sec-t-iorjjéX}-X-I,—Parégraphs 7676767670-and-72
(Non-Exempt De Micromis and-De-MinimistAbility-to-Pay-Waivers), -and-Section XIX
(Covenant Not to Sue by EPA), and Section XXI (Covenant Not to Sue by Respondent),
nothing in this Settlement A greement constitutes a satisfaction of or release from any
claim or cause of acfion against Respondent or any person not a party to this Settlement
Agreement, for any liability such person may have under CERCLA, other statutes, or
common law, including but not limited to any claims of the United States or Respondent
for costs, damages, contribufion, and interest under Sections 106, and-107, and 113 of
CERCLA, 42 U.S.C. §§ 9606, and-9607, and 9613.

74-81. No action or decision by EPA pursuant to this Settlement Agreement shall give
rise to any right to judicial review, except as set forth in Section 113(h) of CERCLA, 42
U.S.C. § 9613(h).

XXIH. CONTRIBUTION PROTECTION

75-82. a. Except as expressly provided in Section-XX1}-Paragraphs 7676767670 and-72
(Non-Exempt De Micromis and-De-MininistAhility-to-Pay-Waivers), nothing in this
Settlement Agreement shall be construed to create any rights in, or grant any cause of
acfion to, any person not a party to this Settlement Agreement. Except as expressly
provided in Section-X:Xk-Paragraphs 2676767670 and-72-(Non-Exempt De Micromis and
De-MinimistAhility-to-Pay-Waivers), each of the Parties expressly reserves any and all
rights (including, but not limited to, pursuant to Section 113 of CERCLA, 42 U.S.C. §
9613), defenses, claims, demands and causes of action which each Party may have with
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respect to any matter, transaction or occurrence relafing in any way to the Site against any
person not a Party hereto. Nothing in this Settlement Agreement diminishes the right of
the United States, pursuant to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. §
9613(f)(2)-(3), to pursue any such persons to obtain additional response costs or response
action and to enter into settlements that give rise to contribution protection pursuant to
Secfion 113()(2).

b. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 US.C.

§§ 9613(f)(2) and 9622(h)(4), and that Respondent is entitled, as of the Effective Date, to
protecfion from contribution actions or claims as provided by~ Sectlon 113(f)(2) and
-122(h)(4) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4): or as may be otherwise
provided by law for “matters addressed” in this Settlement Agreement. The “matters
addressed” in this Settlement Agreement are the Work, Past Response Costs, and Future
Response Costs, -

c. The Parties agree that this Settlement’ Agreement constitutes an admmlstratlve
settlement for purposes of Section 113(f)(3)(B) of CERCLA 42US.C. § 9613(f)(3)(B)
pursuant to which Respondent has, as of the Effective Date, resolved its liability to the
United States for the Work, Past Response Costs, and Future Response Costs.

76:83. Respondent shall, with respect to any suit or claim broUght by it against any
person not a party to this Settlement Agreement for matters related to this Settlement -
Agreement, notify EPA in writing no less than 39 60—days prior to the initiation of such
suit or claim. Respondent also shall, with respect to any suit or claim brought against it
for matters related to this Settlement Agreement, notify EPA in writing within 30 46-days
of service of the complaint or claim upon it. In-addition, Respondent shall notify EPA
within 18 days of sérvice or receipt of any Motion for Summary Judgment and within 10
days of receipt of any order from a court settmg a case for trial, for matters related to this
Settlement A greement.

XXIV. INDEMNIFICATION

#7:84. Respondent shall indemnify, save and hold harmless the United States, its
officials, agents, contractors, subcontractors, employees and representatives from any and
all claims Or.‘ééus_es of action arising from, or on account of, negligent or other wrongful
acts or omissions of Respondent, its officers, directors, employees, agents, contractors or
subcontractors, in carrying out actions pursuant to this Settlement Agreement. In
addition, Respondent agrees to pay the United States all costs incurred by the United
States, including but not limited to attorneys fees and other expenses of litigation and
settlement, arising from or on account of claims made against the United States based on
negligent or other wrongful acts or omissions of Respondent, its officers, directors,
employees, agents, contractors, subcontractors and any persons acting on its behalf or
under its control, in carrying out activities pursuant to this Settlement Agreement. The
United States shall not be held out as a party to any contract entered into by or on behalf
of Respondent in carrying out activities pursuant to this Settlement Agreement. Neither
Respondent nor any such contractor shall be considered an agent of the United States.
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78-85. The United States shall give Respondent notice of any claim for which the United
States plans to seek indemnification pursuant to this Section within 10 days of the claim
arising and shall consult with Respondent prior to settling such claim.

79-86. Respondent waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States,
arising from or on account of any contract, agreement or arrangement between
Respondent and any person for performance of Work on or relating to the Site, including,
but not limited to, claims on account of consttuction delays. In addition, Respondent
shall indemnify and hold harmless the United States with respect.to any and all claims for
damages or reimbursement arising from or on account of any co"r“lt_r'aqt, agreement or
arrangement between Respondent and any person for performance of Work on or relating
to the Site, including, but not limited to, claims on account of constructioh delays.

XXV. INSURANCE
80-87. At least 7 days prior to commencing any on-Site work under this Settlement
Agreement, Respondent shall secure, and shall maintain for as long as Respondent is
required to perform Work at the Site under the-duration-of-this Settlement Agreement,
comprehensive general liability insurance and automobile insurance with limits of
$1,000,000.00, combined single limit, naming EPA as an additional insured. Within the
same time period, Respondent shall provide EPA’ with certificates of such insurance-and-a
copy-of-each-insurance-policy. Respondent shall submit such certificates and-copies-of
policies-each year on the anniversary of the Effective Date. In addition, for as long as
Respondent is required to perform Work at the Site under the-duration-o£this Settlement
Agreement, Respondent shall satisfy, or shall ensure that its contractors or subcontractors
satisfy, all applicable laws and regulations regarding the provision of worker’s
compensation insurance for all'persons performing the Work on behalf of Respondent in
furtherance of this Settlement Agreement. 1f Respondent demonstrates by evidence
satisfactory to EPA that any contractor or subcontractor maintains insurance equivalent to
that described above, or insurance covering some or all of the same risks but in an equal
or lesser amount, then Respondent need provide only that portion of the insurance
described above which is not maintained by such contractor or subcontractor.

XXVI. FINANCIAL ASSURANCE

88.  Within-30-days-of-the-Effective-Date-Respondent shall establish and maintain

financial security in the amount of (hereinafter “Estimated Cost of the Work™) in
one or more of the following formsthe-form-of-an-irrevocable-letter-of credit-equaling-the
total-estimated-cost-of-the-work—Respondent-shall-send-a-copy-of-the-letter-ofcredit-to -] Formatted: No bullets or numbering, Tab ]
Daniela-Golden; 8- ENE-RC;1595-Wynkoop; Denver-CO-80202-H29:; -+ | stops: Hotat 0.73
<’ -1 Formatted: Indent: Left: 0", First line: 0.75",
. . Space After: 0 pt, Numbered + Level: 2 +

a. A surety bond unconditionally guaranteeing pavment and/or performance « Numbering Style: a, b, ¢, ... + Start at: 1 +

of the Work that is issued by a surety company among those listed as acceptable sureties Alignment: Left + Aligned at: 0.75" + Tab

after: 1" + Indent at: 1", Tab stops: Not at 1"

on Federal bonds as set forth in Circular 570 of the U.S. Bepartment of the Treasury;
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b. One or more irrevocable letters of credit, payable to or at the direction of
EPA. that is issued by one or more financial institution(s) (i) that has the authority to
issue letters of credit and (ii) whose letter-of-credit operations are regulated and

examined by a U.S. Federal or State agency:

c. A trust fund established for the benefit of EPA that is administered by a
trustee (i) that has the authority to act as a trustee and (ii) whose trust operations are

regulated and examined by a U.S. Federal or State agency;

.\‘

d. Any financial assurance demonstration allowed.in- régulétions

effective:

P23 218 A7

€. A policy of insurance that (i) provides EPA with acceptaﬁle _rights asa
beneficiary thereof’ and (ii) is issued by an insurance carrier (a) that has the authority to

issue insurance policies in the applicable jurisdiction(s) and (b) whose insurance

operations are regulated and examined by a State agencv or - Yy

f On or after [Annive_rsary Month, Day]’, -2012:

i A demonstration bv Respondent that it meets the financial test
criteria of 40 C.F.R. § 264.143(f) with respect to the Estimated Cost of the Work,
provided that all other requirements of 40 C.F.R. § 264.143(f) are satisfied: or

ji.. A written guarantee to:fund or perform the Work executed in favor «
of EPA by one or more of the following: (1) aidirect or indirect parent company of
Respondent, or (2) an affiliate corporation that_i'has a “substantial business relationship”
(as defined in 40 C.F.R. § 264.141(h)) with ReSpondent: provided, however, that any
company-providing such a guarantee must-demonstrate to the safisfaction of EPA that it
satisfies the financial test requirements of 40 C.F.R. § 264.143(f) with respect to the

Estimated Cost of the Work that it pro'poses to guarantee hereunder
H— -

89. Respondent has selected, and EPA has approved, a letter of credit executed in
favor of EPA in the form attached hereto as Exhibit 4 as the initial form of financial
assurance required under Paragraph 88. Within 60 days of the Effective Date,
Respondent shall execute or otherwise finalize all instruments or other documents
required to make the letter of credit legally binding. Within 75 days of the Effective
Date, Respondent shall send a copy of the executed letter of credit to Daniela Golden, §
ENF-RC, 1595 Wynkoop, Denver, CO, 80202-1129.

90. If after [Anniversary Month, Day], 2012, Respondent seeks to demonstrate the

ability to complete the Work through a guarantee by a third party pursuant to Paragraph
88.f.ii, Respondent shall demonstrate that the guarantor satisfies the requirements of 40

C.E.R. Part 264.143(f). If Respondent seeks to demonstrate its ability to complete the
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Work by means of the financial test or the corporate guarantee pursuant to Paragraphs
88.f.i or 88.f.ii, it shall submit statements signed by a responsible corporate official

conveying the information required by 40 C.F.R. Part 264.143(f) annually, on or before
May 1, 2012 and by May 1 of each subsequent year until a Notice of Completion of
Work has been issued by EPA.

- [Formaned: No bullets or numbering, Tab q
82.91. Any-and-all-financial-assurance-instmment-provided-pursuant-to-this-Section-shall stops: Notat 0.75"
be-in-form-and-substance-satisfactory-to-EPA;-determined-in-EPAs-sole-discretion—In

the event that EPA determines at any time that the financial assurances provided pursuant

to this Section are insufficient to ensure completion of the remaining Workinadequate,

Respondent shall, within 60 36-days of receipt of notice of EPA’s determination, obtain

and present to EPA for approval another form of financial assurance. In addition, if at

any time EPA notifies Respondent that the anticipated cost of completing the Work has

increased beyond the amount of the financial assurances provided pursuant to this

Section, then, within 60 38-days of such notificafion, Respondent shall obtain and present

to EPA for approval a revised form of financial assurance (otherwise acceptable under

this Secfion) that reflects such cost increase. In the event of a dispute, Respondent may

seek dispute resolution pursuant to Section XVI (Dispute Resolution). Respondent need

onlv revise the form or amount of financial assurance in accordance with EPA’s written

decision resolving the dispute. Respondent’s inability to demonstrate financial ability to

complete the Work shall in no way excuse performance of any activities required under

this Settlement Agreement. .

83.92. If, after the Effective Date, Respondent can show that the estimated cost to
complete the remaining Work has diminished below the-amount set forth in Paragraph
8888888882 of this Section, Respondent may, on any anniversary date of the Effective
Date, or at any other fime agreed to by the Parties, reduce the amount of the financial
security provided under this Secfion to the estimated cost of the remaining Work to be
performed. Respondent shall submit a proposal for such reduction to EPA, in accordance
- with the requirements of this Section, and may reduce the amount of security after
receiving written approval from EPA. In the event of a dispute, Respondent may seek
dispute resolution pursuant to Sectibn XVI (Dispute Resolution). Respondent may
reduce the amount of security in accordance with EPA’s written decision resolving the

dispute.
XXVII. M_ODIFICATION
93. _ The OSC may make modifications not inconsistent with CERCLA or the NCP, to < Formatted: Indent: Left: 0", First line: 0",
- ‘. e . ] Numbered + Level: 1 + Numbering Style: 1, 2,
Fh_e any Work Pplan, any Work Plaq amendment, or any'schedule or—Statemgnt—of Work 3, 4 Start at 1+ Alignment. Left + Aligned
in writing or by oral direction, provided that a modification may not be required if it at: 0.25" + Tabafter: 0.75" + Indent at:
results in a material modification, as defined in Paragraph 29.c, to the overall approach of 0.75", Tab stops: 0", List tab + Not at 0.75"

the Removal Action. Any oral modification will be memorialized in writing by EPA
promptly, and butshall have as its effective date the writing is received by
Respondentdate-of-the-OSC2s-oral-direction. Any other requirements of this Settlement
Agreement may be modified in writing by mutual agreement of the Pparties._No
modification, including a modification that changes the schedule in a previously
approved plan so as to decrease the time scheduled for performance of Work, shall give
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rise to stipulated penalties, unless such modification has been agreed to in writing by
Respondent.

84:94. If Respondent seeks permission to deviate from the Work Plan or any approved
Wwork Pplan amendment or schedule-or-Statement-of-Work, Respondent’s Project
Coordinator or contractor shall submit a written request to EPA for approval outlining the
proposed modification and its basis. Respondent may not proceed with the requested
deviation until receiving oral or written approval from the OSC pursuant to Paragraph
9393939385, Gl

85-.95. No informal advice, guidance, suggestion or comment by the OSC or other EPA
representatives regarding reports, plans, specifications, schedules or any other writing
submitted by Respondent shall relieve Respondent of its obligafion to.obtain any formal
approval required by this Settlement Agreement, or to'comply with all reqmrements of
this Settlement Agreement, unless it is formally modified.

XXV NOTICE OF COMPLETION OF WORK

86:96. When EPA determines, after EPA’s review of the Final Report, that all Work has
been fully performed in accordance with this Settlement'A greement, with the exception
of any continuing obligations required by this Settlement Agreement, including payment
of Future Response Costs and record retention, EPA will provide.written notice to
Respondent. If EPA determines that any such Work has not been completed in
accordance with this Settlement Agreement, EPA will notify Respondent, provide a list
of the deficiencies and require that Respondent modify the Work Plan, if appropriate and
subiect to Paragraphs 29.c and 93, in order to correct such deficiencies. Responderit shall
implement the modified and approved Work Plan and shall submit a modified Final
Report in accordance with the EPA notice. Failure by Respondent to implement the
approved modified Work Plan shall be a violation of this Settlement Agreement._Notice
from EPA under this Paragraph shall be provided to Respondent within 60 days of EPA’s
receipt of the Final Report.

XXIX. PUBLIC COMMENT

87:97. Final acceptance by EPA of Section XV (Payment of Response Costs) of this
Settlement Agreement shall be subject to Section 122(i) of CERCLA, 42 U.S.C.

§ 9622(i), which requires EPA to publish notice of the proposed settlement in the Federal
Register, to provide persons who are not parties to the proposed settlement an opportunity
to comment, solely, on the cost recovery component of the settlement, and to consider
comments filed in determining whether to consent to the proposed settlement. EPA may
withhold consent from, or seek to modify, all or part of Section XV of this Settlement
Agreement if comments received disclose facts or considerations that indicate that
Section XV of this Settlement Agreement is inappropriate, improper or inadequate.
Otherwise, Section XV shall become effective when EPA issues notice to Respondent
that public comments received, if any, do not require EPA to modify or withdraw from
Section XV of this Settlement Agreement.
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XXX. INTEGRATION/APPENDICES

$8-98. This Settlement Agreement and its appendices constitute the final, complete and
exclusive agreement and understanding among the Parties with respect to the settlement
embodied in this Settlement Agreement. The Pparties acknowledge that there are no
representations, agreements or understandings relating to the settlement other than those
expressly contained in this Settlement Agreement. The following appendices are
attached to and incorporated into this Settlement Agreement:

1. (Action Memo/Enforcement)
2. (Map ofthe Site)
3. (Statement of Work)

4_(form of letter of credit).

XXXI. EFFECTIVE DATE

89:99. This Settlement Agreement shall be effective 7 days after the Settlement
Agreement is signed by the Regional Administrator or his delegatee, with the exception
of Section XV, which shall be effective when EPA-issues-nofice-to-Respondent receives
notice from EPA that public comments received, if any, do not require EPA to modify or
withdraw from Sectipn XV of this Settlement Agreement.

90:100. The undersigned representative(s) of Respondent certify that he/she/they

are fully authorized to enter into the terms and conditions of this Settlement Agreement
and to bind Respondent to this document.
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Agreed this ‘day of October, ,20110.

For Atlantic Richfield Company

By

Printed Name

Title
. ’ ’ ’ \‘;v:;
It is so ORDERED and Agreed this day.of Oeteber, 4
. '_\\ .
BY:

David Ostander, Director .
Preparedness, Assessment, and Response Program
U.S. Environmental Protection Agency, Region 8
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